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Deal or nodeal?

Cathy Finnegan argues that energy companies should not be able to disconnect
customers for non-payment of repayments to fund energy efficiency measures.

The Energy Bill, currently going
through Parliament, seeks to
improve the energy efficiency of

the UK’s housing stock and sets out
the Government'’s flagship 'Green
Deal’ policy. This will allow private
companies to finance the installation
of domesticenergy efficiency
measures with the cost paid back

by consumers from the savings
ontheirenergy bills. Whilstwe
welcome the intention of the Green
Deal, and the consumer protections
already contained in the Bill, we are
concerned about the proposal to
allow suppliers to disconnect the
energy supply of consumers who fall
behind on Green Deal payments.

At present, suppliers canonly
disconnect ahousehold for failure to
pay for the charges associated with
the supply of energy and associated
metering costs. Itisa crucial debt
advice principle that debts for which
one canlose one’shome, liberty,

or supply of essential goods and
services, should be prioritised over
other debts. Allowing disconnection
forthe non-payment of Green

Deal repayments would subvert

this principle simply because of the
way inwhich theloan s repaid.
Some energy companies already
provide goods and services as well
asfuel, such as boiler repair services
orinsurance cover. Although there
are some circumstancesin which

acustomer may receive a joint bill
for theirenergy supply and these
services, the energy supplier cannot
disconnect customers for failing to
keep up payments for these services.
Thisimportant consumer protection
must not be reversed.

Although cases of actual
disconnection arerare, CAB evidence
indicates that vulnerable people may
be threatened with disconnection
forfuel supply arrears. This can cause
serious distress and anxiety.

ACABin Merseyside saw alone
parentonincome support who had
accrued arrears on her fuel bills after
recent hospital treatment for cancer.
During this period her meters had
not been read and she had built up
arrears. She told the bureau that
when she had phoned her supplier
totellthem about her situation, the
suppliersimply added a £ 14 late
payment charge to her arrearsand
threatened her with disconnection,
forwhich she would be charged
over £220. She was told that if this
happened, the reconnection fee
would be over £115. Thiswoman
was in tearswhen she came to the
bureau. She was struggling to feed
and clothe her child and the action of
her supplier was causing her extreme
distress and hardship.

\Where customers arein financial
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difficulty, threats of disconnection
can lead themtotry tomake
repayments at an unaffordable

and unsustainable rate. We would
therefore be extremely worried to see
any extension to the circumstancesin
which suppliers may disconnect their
customers.

CathyFinneganis asocial policy officer
working on essential services.
Cathy.finnegan@citizensadvice.org.uk
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It's the system, stupid

considerswhether vulnerable debtors can be empowered and enabled

by better debt collection practices

In April the UK Government
published a strategy for consumer
empowerment which aimedto
ensure that all consumers feel
confidentand empowered.! These
areaimsthat Citizens Advice
wholeheartedly supports. We
regularly see consumers who have
little or no power in their
relationships with businessesand
service providers. Many of them
simply cannot geta good deal, put
things right orinfluence the policies
and practices of others.

Some of these consumersfallinto
well defined groups with easily
identifiable characteristicsand
traits—such as people with sensory
impairments and those who have
physical or mental health problems.
Consumers in these groups are often
referred to as being vulnerable,
because their personal circumstances
make them more susceptible to
negative or detrimental outcomes
than other people. For example:

A CAB inthe West Midlands

saw a 28-year-old man whowas
blind. He lived in local authority
accommodationand paid £15

per fortnight rent totop up his
housing benefit payment at his local
neighbourhood office. He had asked
the council to provide all written
communicationswith himin large
print, but this never happened. As
aresult he didn't notice when his
housing benefit stopped . No one at
the local neighbourhood office told
him. One day he happened to have

a friend with him when he made his
paymentand they noticed he was
over £1,000in rentarrears. When he
asked about this, they said he should
have known his housing benefit had
stopped and that the council had
started eviction proceedings.

As this case shows, sometimesiit's
not the person’s circumstances
that cause the problem, it's the
system they're dealing with that'’s
atfault. Practices have developed
to deal quickly and efficiently with
the majority of people, whilst
measures to help vulnerable
consumers are only targeted at
those whose characteristics or
traits are considered to make them
vulnerable.

Such an approachimplies
vulnerability is a static state that
always affects certain people, and
never affectsanyoneelse. Asa
resultif your circumstancesaren’t
on thelist, you're expected to cope
regardless of how complexor
stressful thesituationiis.

More recently insights from
behavioural economics have been
used tosuggests all consumers
canbe ‘nudged’ into making
better decisions. But if you are
nudged into taking action to deal
with your over-indebtedness,

you need your creditors towork
with you. Otherwise you remain

disempowered and excluded by their

poor practices. Forexample:
A CAB inthe South East sawaman

who had recently suffered adropin
income. He only had one creditor
towhich he owed three debts. He
had no physical or mental health
problems and was perfectly happy to
negotiate with the firm by himself,
he just needed a little bit of advice
and support from the bureau. The
bureau happily advised the clientand
even provided himwith the letters
andfinancial statementhe would
need. But the creditor just refused
todeal with him. They ignored his
offer, piled on interest and charges
andkept callingand writing to him
about his debt. They simply would
not consider his offer unless and until
the bureau made it on his behalf.
This disempowered the clientand
diverted bureau resources away
from other people who desperately
needed help.

A CAB inthe North West sawaman
who was off work sick. He needed
some respite from his creditors while
he focused on keeping his home and
getting back to work. To do this their
adviser helped them make token
offers of £1 per month to each of
their unsecured creditors. All but
one accepted and agreed to freeze
interestand charges and stop calling
andwriting forashort time. But one
didn't. Instead they said their system
could only accept an offer of £10 per
month, and if the client could not
pay thishe'dstill get callsand letters
andinterest and charges would still
apply. This just added to the client’s
health problems, undermined the
good practice of their other creditors

1. Better Choices: Better Deals. Consumers Powering Growth. (2011) Department for Business, Innovation and Skills and Cabinet Office
2. BS18477:2010Fair, flexible services for all, British Standards Institute, 2010 and see odi.dwp.gov.uk. The Government Office of Disability
Issuesencourages all government departments to use the social model when considering disability.
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and added to the work load of the
bureau.

We believe this evidence strongly
supportsa dynamic concept of
vulnerability, which can be identified
through both 'risk factors’ and
‘behavioural triggers’. These
approaches are recommended by
Government Office of Disability
Issues, and the new BSI standard for
inclusive services, which recognises
vulnerability as a dynamicand
transient condition, rather than
afixedstate, and we would urge
businesses and service providers to
adoptit.?

Describing these approachesis
allwelland good. But how can
businesses and services providers put
theminto practice?

We recognise that this is a challenge.
And we welcome the challenge
we've been setin Better Choices:
Better Deals where Government has
asked the Citizens Advice service
and Consumer Focus to consider
how we can help toempower
vulnerable people as consumers:
something we've been workingon
forsometime.

In 2008 we published With a little
help from my friends, areport that
examined the problems with assisted
self-help debt advice—whereby
people in debt are empowered to
take control of their finances by
providing them with the advice and
support they need to deal with their
creditors by themselves.

Following this report we worked
with creditors, debt collectorsand
other advice agencies to develop
anew standardised approach to
assisted self-help debt advice that
isnow known as CASHflow. The
CASHflow process has now helped
thousands of consumersand
recently become enshrinedin the

Evidence| Summer2011

Lending Code, which setsout how
subscribers, including all major banks
and credit card companies, must
treat their customers.

More recently we used conspicuous
examples of good debt collection
practices to produce Do theright
thing: advisers’ and crediitors’
experience of best practice in debt
collection. Inthis report we set out
the five steps we believe all creditors
should take to achieve best practice
in debt collection. We also called

on creditors of all kinds to join us
inaconversation about how debt
collection practice can beimproved
across the board.

This conversation became the
Addressing Financial Difficulties
best practice working party ( the
AFD). Thisis atruly cross industry
working party with creditors of all
kinds represented. Itis a forumto
champion and share best business
practices that help consumers avoid,
manage or recover from periods of
financial difficulty.

The AFD willbe publishinga

definitive guide to best practice at

addressing financial difficulties later

this year. This guide will use practical

examples toset outaninclusive

framework that:

e identifiesandrespondsto
consumer vulnerability

¢ identifiesandrespondsto people
facing financial difficulties

e overcomesthe ‘ostrich’ effect
and gets consumers engaged

e keepsconsumersengaged
whilst avoiding any further debts

¢ allowsadvisersand creditors to
work together as efficiently as
possible.

This guide strongly advocates

the dynamicinterpretation of
vulnerability and highlights a number
of examples where creditors get it
right—such as the use of clear and

concise language to make processes
easier to understand, and the use

of key words toidentify people with
mental health problemssothey can
be taken out of the mainstream debt
collection process.

These and the other examples used
inthe AFD’s guide go some way

to presenting social remedies to

the social aspects of disability and
vulnerability. \We're not fully there
yetandthere are alot of systems and
processes that still leave consumers
disempowered. Butif we can keep
working together and keep sharing
practices that are proven to work,
we're confident we can empower
many more consumers.

We believe thiswork isin everyone’s

interests:

e Consumersget better deals
and are at lessrisk of suffering
negative outcomes.

e Businessessuffer fewer losses,
receive fewer complaintsand pay
less to resolve them.

e Advice providers make better use
of scarce resources.

e Governmentreduces spending
onregulation.

And these benefits should be the
‘nudge’ that businesses, service
providers and policy makers need

to overcome any complacency and
ensure that no matter how broad
andinclusive the mainstreamis,
consumerswho do fall through the
gaps get the extra helpandextra
protection they so desperately need.



Tax credits - a time torenew

examines why hundreds of thousands of families face overpayments
eachyear forfailing to renew their tax credit

It's that time of year again—the

radio advertisements prompting
people to renew their tax credit
claims early will soon be followed by
television remindersto ‘doitnow’.
Working and child tax credits provide
substantial sums of money to lift low
income families out of poverty and to
make work pay. Entitlementis based
on annual income and most awards
require renewal every year between
Apriland the end of July.

Claimants can renew by completing
and returning the forms or by
calling the Helpline. This year more
claimants will have their awards
renewed automatically and will only
need to make contact if their forms
show incorrectinformation. Yet,
judging by the experience of the
previous seven years, thousands
will still face gaps in theirincome as,
for one reason or other, they fail to
renew by the deadline.

Furthermore, failure to respond to
papers sent by HM Revenue and
Customs during this period results
notonly in payments stopping but

all payments received between April
and August having to be repaid.
When the consequences are so
severe, why do almost half a million
families still fail to renew their awards
eachyear?

To understand why these problems
arise, and what can be doneto
reduce them, Citizens Advice
analysed 222 cases about tax credit
renewals seen by bureauxin England
and Walesin Autumn 2010.

We found thatin many cases, there

was nosingle, clear cause for why

the renewal failed, but there were

three key contributing factors:

e poorunderstanding of the
system

e clientvulnerability

¢ inadequaciesinservice delivery .

Understanding

Many clients appeared to have

incorrect perceptions of their award

andtheir responsibilities. Twenty-

three clients failed to renew because

they didn’t understand that they

needed to take action. Around

half of these identified specific

circumstances:

e itwasthefirstyeartheyhadto
renew

e theirentitlementhadendedor
was about to end because their
child had recently left school or
they had stopped work

e theynolongerwanted toreceive
tax credits

e theirsituation had notchanged
sothey did notrealise that they
still needed to complete the
form.

Oursurvey suggests that clients

found it difficult to understand

that the renewal concerned both

future entitlementand confirmation

of entitlement to money already

received. Those who had ongoing

entitlement were also shocked to

find not only that their payments

stopped but also that they would

have to repay any money paid since

April—thestart of the tax year.

HMRC-commissioned research
similarly found that many claimants
did not understand the provisional

nature of tax credits.” Claimants
struggled to understand the
language and format of the renewals
packs, and what they needed to
check on theiraward notices. Such
fundamental misunderstanding
indicates that some people

did notread or understand the
information and guidance given
inthe renewal pack. Indeed, the
perceived complexity of the system
caused some people to disengage
completely. Fifteen clients did not
return their forms because they
found them too difficult to complete.

Vulnerability

We found thatit was particularly
difficult for people with additional
needs or complex personal
circumstances to understand and/or
engage with the system. Tenclients
could notrenew because they had a
mental or physical health problem.
Two clients were coping with
domesticviolence, one of whom
didn’t have access to her post.

Itis perhaps inevitable that claimants
in these circumstances would
struggle to comply. HMRC canre-
instate payments and an award back
tothe beginning of the tax year for
those who re-engage quickly after
missing the deadline, and alonger
period for those with ‘good cause’.
In 70 per cent of cases where the
CAB intervened, they succeededin
helping get the payments reinstated
andinafurther 10 per cent of cases
the consequent overpayments got
written off. However, resolving
these problemsis not always
straightforward. Without the

1.Customer experiences of tax credit overpayments: exploring customers’ understanding and experiences of overpayment and debt
relating to tax credit systems. HMRC research report 113, December 2010, IPSOS Mori Social Research Institute.
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bureau’s help, it was apparent that
many of these clients would still

be without the income they were
entitled to and would have ongoing
overpayments.

Delivery

The successful renewal of an award
requires administrative efficiency
by both HMRC and claimant. Our
survey showed that some clients
faced unnecessary barriers which
made engagement difficult. Some
reported that they could not get
through to the Helpline, others
reported that they did not receive
the renewals packs or their returned
forms were not processed.

AlLondon CAB advised a widow
in financial difficulties who had
returned her renewal papersin
May 2010 but had not heard
anything by August. She phonedto
chase this up numerous times but
could not get through. When the
adviser called the intermediaries’
line, the office claimed herannual
declaration had not been received
and her payments had stopped.

Tracking postal correspondenceis
aperennial, frustrating challenge
inservice delivery. Giventhelarge
volumes of post dealt with, asmall
number going astray is not surprising.

For claimants with literacy
difficulties orwhosimply find forms
difficult, the Helpline may be the
only means of renewing. Asthe
Helpline provides a translation
service, accessis alsoimportant

for people whose firstlanguage
isnot English. However, in July

and August last year, HMRC faced
severe problems handling the
volume of calls. While average
waiting times reached ten minutes,
aworrying number of calls were

2. HC Deb, 23 November 2010, c278W

3. http/Amww.hmrc.gov.uk/stats/personal-tax-credits/cwtc-final-awards-supp-may11.pdf
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simply cut off. Weekly performance
ranged from 38 per cent of calls

cut off at the beginning of July toa
massive 83 per cent of calls cut offin
mid August.?

Anumber of clients had missed the
deadline because they could not
getthrough to the Helpline. The
problems forced HMRC to extend
the deadline from 30 days to 60
beyond the renewals deadline for
claimantsto getin touch to get their
awards put back into payment.

In Yorkshire, alone parent was
unable to return the forms because
she was fleeing domestic violence.
Her child tax credit stopped, so she
tried to ring HMRC from her mobile
atleast 40 times over two days but
couldn’tget through. Shewaslosing
£100aweek andincurred costs from
thecalls.

Conclusion

Reducing the number of failed
renewal cases every year is a serious
and complex policy challenge for
HMRC.? People are not failing
torenew out of dishonesty—in

fact they can face severe financial
difficulties notdoing so. Fora
significant minority of claimants,
neither the financial consequences
of non-engagement nor the media
campaigns are proving sufficient.
The confusion iscompounded by
the difficulties that they encounterin
accessing support.

Thereis, however, light at the end of
thetunnel. The Welfare Reform Bill
currently passing through Parliament
will replace tax credits with a universal
credit, which will be simpler to
understand and comply with.The
rules for universal credit will only
require changes in circumstances
tobe reported when they occur,

employerswill confirm a claimant’s
earnings, and there willbe noannual
reconciliation.

Nevertheless, as five more years of
tax credits renewals remain, HMRC
and the Department for Work and
Pensions (DWP) are beginning to
work inamorejoined up way. This
year, HMRC are making better use of
benefit data and are automatically
renewing a proportion of claims
where details are already known

by DWP. This will reduce the
requirements on claimants to repeat
details to different departments. It
should also enable the Helpline to
meetareduced demand.

Finally, there is no doubt thatany
system whose customersinclude
the most vulnerable, must recognise
that there will always be some
people who will need help todo
therightthing. Others make errors
intheireffortstoengage. The
experience of tax credit renewals
tells us that, despite the huge
financial penalties that arise for
those who don‘trenew on time,
hundreds of thousands people

still fail to do so every year. We

are concerned that the legislation
for universal credit will mean that
claimants who make mistakes
(whether by chance or deliberately)
inrelation to their claim can be
subject to civil penalties. Although
the system will be simpler, there
will always be people who struggle
tounderstand and meet their
responsibilities due tolanguage,
literacy or sickness and disabilities.
Improved compliance must come
fromimproved understanding and
data sharing by departments rather
than punishment.



Back to the poor law?

examines the Government’s proposals to abolish the Social Fund

Since the late 1980s the
discretionary social fund,
administered by the Department for
Work and Pensions, has provided
asafety net for people on means
tested benefits who need to borrow
money inan emergency or need to
buy essential household goods.

It has three components:
community care grants, crisis

loans and budgeting loans. The
grantsare intended to assist people
leaving institutional care, to help
people stay in the community, and
tohelp families under exceptional
pressure. Inthe main, these grants
are given to enable people to buy
essential household items, often
when moving to a new property

— 263,000 grants were givenin
2009/10, costing £139 million.
Crisisloans are only given to people
who are without sufficient resources
to meet theirimmediate short term
needs—2.7 millionwere madein
2009/10. Budgetingloans are to
help people who have been on
benefits for more than sixmonths
with intermittent expenses that are
difficult to budget for from benefits
—there were 1.2 million awardsin
2009/10.

The Government has been
considering the future of these
payments once universal credit
replaces most working age benefits
from 2013, as proposedin the
Welfare Reform Bill currently before
Parliament. Their proposals are that
budgeting loans and some aspects
of crisis loans should become
advances of universal credit, whilst
community care grants and crisis
loans for living expenses should be
abolished and the responsibility

for meeting these needs should be
passed to local authorities.
Currently interest free budgeting
loans of between £ 100and £1,500
can be claimed by recipients of
income support, pension credit,
orincome-based jobseekers
allowance oremploymentand
supportallowance to buy high

cost household items they require
such as cookers or beds. They must
have been receiving the qualifying
benefit for atleast 26 weeks and
not to have too much existing social
fund debt, but otherwise the rules
are simple and the claiming process
is quick and straightforward.
Repayments are made by deduction
from benefits. Thisisa system
which generally works well and

the proposed new system should
be similarly effective, although we
think the scheme would be more
valuable if the 26 week qualifying
period was abolished or shortened.

At present about half of all the crisis
loans that are granted are for what
areknown as alignment payments.
These are made to claimants who
are awaiting payment of a benefit
they have claimed. About 1.3
million of these payments were
madein 2009/10, reflecting the
slow processing of many benefit
claims. Again the proposal to
replace these loans by advances

of universal credit looks sensible
provided administrationissimple,
with speedy decisions.

The Government'’s
proposals

By contrast the proposals to abolish
community care grants and crisis
loans for living expenses with ‘local

support’ are causing great concern
toallthe bodies which deal with
recipients of these payments,
including the CAB service. We
understand why the Department for
Work and Pensions wants to reform
the system. The arrangements

for community care grants have
been criticised as poorly targeted
andinefficient by Parliament’s
Public Accounts Committee. The
Committee also said: “responsibility
should only be handed tolocal
authorities if there s a clear business
case todoso, andiflocal authorities
are properly resourced todo the
job.”

Applications for crisis loans used
tobe made locally by completing
aform. Citizens Advice Bureaux
reported that prospective applicants
were often discouraged from
making an application by Jobcentre
Plus staff, and there were also access
problems for people who could not
easily gettoaJobcentre toapply. In
an effort toimprove the accessibility
of crisisloans, Jobcentre Plus
switched to a telephone application
service using an 0800 number and
regional call centres. Following

this change, the number of crisis
loan applications has increased

by two and a half timesin the last
three yearsand DWP believe they
are being claimed inappropriately,
although they have not produced
evidence to support this. Bureau
advisers continue to see people who
are refused a crisis loan when they
appear to qualify, and this evidence
of unmet need s confirmed by

the review statistics. The 2009/10
Secretary of State’s Annual Report
on the social fund shows that, when
unsuccessful applicants sought a
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review of the decision, 38 per cent
of refusals were reversed on afirst
review. Of those cases that went to
areview by the Independent Review
Service, 51 per cent had the original
decision substituted.

Citizens Advice and other groups
working in this field would welcome
analysis, research and debate on
what canbe done toimprove the
system. However, thisis not what
has happened. Instead the DWP
has put forward its proposalsin
fewer than four pages, givingno
analysis of theissuesand only a
sketchy picture of what it envisages.
It appears that the £ 139 million
currently spenteach yearon
community care grants plus possibly
some more in respect of crisisloans
(which should be self funding) will
be transferred to local authorities
and devolved administrations. They
willnot be given any new duties

or powers, but DWP will write
tolocal authorities toset out the
Government'’s policy expectations
forthe new funding. The money
willnot be ring fenced solocal
authorities willbe able to spend

it for other purposes if they wish.
Given the strong financial pressures
thatlocal authorities face, thereisa
substantial danger that they willdo
this.

The DWP envisages that adult and
child care services departments

of local authorities will use the
money to give grants to disabled
people and lone parentswho need
tofurnish and equip new homes,
asareplacement forcommunity
care grants. However, these local
authority services currently only
deal with frail and disabled people
with substantial care needs, and
with families where children are
atrisk. Many of the people who
would qualify foracommunity care
grant atthe momentwill have no
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contact with these services, and
wouldrisk getting no help under the
government’s proposals.

DWP does not expect local
authorities to set up emergency
loan schemes, but suggests they
could support food banks, second-
hand furniture and white goods
schemes, local credit unionsand
homelessness prevention schemes.
Whilst Citizens Advice recognises
thatsuch schemeshavearole to
play in helping people to manage on
very low benefitincomes, we do not
see how they can possibly replace
the 1.3 million crisis loans for living
expenses that are made each year.
The experience of the CAB serviceis
that many of the people who apply
for crisisloans are in desperate need
of immediate cash to buy food, or
top up agasor electricity card for
lightand heat.

We cannot tell how local authorities
will provide ‘local support’ to replace
community care grants and crisis
loans. Butwe are very concerned
that the Governmentis proposing
toremove the right of poor people
toapply forcommunity care
grantsand crisis loansif they meet
the demanding eligibility criteria.
Currently, applicants can seek an
internal reconsideration and then
anindependentreview if they are
refused. These rights will disappear
and the Independent Review
Service will be abolished. Instead
people in often desperate need will
have to manage on whatever their
local authority chooses to provide
—whichinsome casesis likely to

be very little—with no redress if
legitimate needs are not met.

We expect that the inadequacy of
these new arrangements will result
in unsustainable demands being
placed on charities, and many poor
people being forced to seek credit

from high cost lenders, including
illegallenders, thus making them
even poorer.

We are surprised that DWP thinks
thatlocal authorities and devolved
administrations will be able to
provide a better service than DWP
could. DWP benefits-including
the future universal credit - exist
tohelp peopleinfinancial need to
meet the costs of theirand their
families' lives. By contrast, local
authorities are responsible for
securing the provision of services
totheir populations. They are not
responsible for ensuring individual
families have the resources to
purchase items they need to

live their lives. It seems to us that
community care grants and crisis
loans fall very clearly into the

area of activity forwhich DWPis
responsible. It follows thatwe
would expect DWP to be exploring
how it could provide better financial
support to those currently applying
for community care grants and crisis
loans. Of course, thiswould not
rule out commissioning other local
agencies to be involvedin delivery.

Asthey stand, the Government’s
proposals shift responsibility for
helping poor people who need
urgent financial support away from
DWP and ontolocal authoritiesand
devolved administrations. Their
argument is that local authorities
know local needs bestand are

best equipped to meet them. This
remains to be seen. These proposals
carry uncomfortable echoesof a
returntothe Poor Laws.



Hollow demands

reports on redevelopments since the publication of our December

2010 report Uncivil recovery.

InFebruary 2010, Catherine was
surprised to receive a legally-worded
letter from a company called Retail
Loss Prevention (RLP), demanding
£137.50 as compensation for her
“wrongfulact” causingloss to
Debenhams. Afew days previously,
Catherine had been accused by
Debenhams security staff of the
attempted theft of cosmetics.
Strongly contending herinnocence
—thealleged ‘theft’ wassimply a
mix-up between two sales assistants
—Catherine had asked that the
police be called. The police had
then attended but, after taking
statements from Catherineand
Debenhams staff, had decided to
take no action; the cosmetics were
recovered intact.

Catherine wrote to RLP, challenging
thedemand. RLPreplied: “Where
abusiness is subjected to wrongful
acts, they are entitled to claim the
value of the loss caused, plus the
costsinvolved in investigating or
mitigating the attempted wrongful
act. Decided case-law provides
authority for claiming [such] costs.
The [pre-set, fixed] costs applied
inyour case have been tested
through the civil courts, which have
established the figures to be fairand
reasonable.”

Catherine did not respondto

this letter. Five months later,
shereceived a letter from a debt
collection agency, JB Debt Recovery,
stating:

“[RLP] have instructed us to collect
the above outstanding debt.
Should we not hear from you within
7 days, then [RLP] will have no
alternative thanto consider legal

8

action. Asuccessfullegal action
couldresultin alllegal costs being
added, plusinterest.”

Armed with advice from her local
CAB, Catherine did not respond to
this letter; as of June 2011, she has
not heard further from RLP or JB
Debt Recovery, and no county court
claim has been made.

InDecember 2010, our report
Uncivil recovery described how such
threatened ‘civil recovery’ against
those accused of theft has become
widespread in recent years, with RLP
and three other agents issuing more
than 100,000 demands peryear on
behalf of retailers such aslceland,
Superdrug, and Tesco. Among
CAB-reported cases, one in four of
the recipients are teenagers, and
many others have serious mental
health problems. And, in many
cases, the alleged offence is
strongly denied. But,amongthe
450 cases we have examined in
detail to date, thereis one common
feature: if the sum demanded is

not paid, the threatened county
court action does not follow. Our
analysis of these cases further
shows that:

e Justthreeretailers—TK Maxx,
Boots and Asda—account for
50 per cent of alldemands, and
six retailers for 70 per cent of all
demands.

e Amongshoplifting-related
cases (80 per cent of all cases),
the value of the goods allegedly
stolenwaslessthan £10in 46
per cent of cases, and less than
£25in75 per cent of cases; yet
the average sum demanded
was £143.92.

e Intwooutofthree casesthe
police were either not called,
orasin Catherine’s case were
called but decided to take no
action.

* Ineverysingle one of the more
than 360 shoplifting-related
cases, the sum demanded
was a pre-set, ‘fixed sum’, plus
the value of any goods not
recovered intact and fit for re-
sale; in 80 per cent of cases, asin
Catherine’s case, the latter was
givenas 'nil’".

However, we can find no evidence
of aretailer having ever successfully
litigated a contested county court
claimin respect of such an (unpaid)
pre-set, ‘fixed sum’ demand. This
is hardly surprising, asin fact there
is no legal basis for claiming such
“fixed sums’ as compensation for
the consequential damages of a
tort. If a(proven)tortsuch as theft
caused significant disruption to
aretailer'sbusiness, then the law
allows the retailer to claim for

the staff time diverted to dealing
with the effects of the disruption.
However, the retailer would need
to prove that the disruption toiits
business was significant, and would
need to evidence how much staff
time was actually diverted.

On22March2011,duringa
parliamentary debate initiated

by Simon Hughes MP, the justice
minister, Jonathan Djanogly, stated:
“The Government acceptthata
retailer arguably has alegal right to
recover any additional costs or losses
directly caused as a result of dealing
with acase. However... thereis

no statutory or other clear basis for
setting the amounts of such costs
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or losses that can be recovered
inanindividual case. Therefore,

the amount of money, if any, that
aretailer can recover froman
individual accused of low-level theft
in respect of its wider costs is entirely
amatter for the courts based on the
circumstances and facts of the case.

| say ‘if any’ because my officials
have notyet been able to identify
any casesinwhich theissue has
been tested before the courts ...
atestcase mightbeagoodidea.”

On 12 April, the Law Commission
published a consultation paper
setting our proposals for reform of
the right of redress against unfair
commercial practices: Reforming
Consumer Redress for Miisleading
and Aggressive Practices. Noting
that "if someone has stolen goods,
there can be no objectiontoa
demand that they should pay for the
goodswhich have beenstolen”, the
Commission states:

“However, ‘civil recovery'is
problematic. One problemis that
the recipients often deny that

they have committed any theft.
Anotheris thatagents demand
that the recipient pays a fixed sum
for ‘investigation’, ‘security’ or
‘administration’ costs. These ‘fixed
sums’ have nolegal basis. If the
theft caused significant disruption
totheretailer’s business, then the
law allows the store to claim for
the staff time diverted to dealing
with the effects of the disruption.
However, the store would need

to prove that the disruption was
significant, and that staff time was
actually diverted. The law does not
generally allow fixed sum penalties.
Nor does it allow stores to apportion
the overheads incurred for security
and surveillance to individual
shoplifters.”

Subsequently, inits written response
toa film onthreatened civil recovery
broadcast by BBC TV's Watchdogon
14 April", RLP stated:

“It should be noted that claims are
routinelyissued in Courtand that
RLPrely on established case law to
supportitsclients’ claims. Thislegal
conceptwas tested in lower value
firstinstance cases and the heads of
damages were acceptedin County
Court by separate judges. Whilst
firstinstance casesdo not create a
legally binding authority, they have
some persuasive authority. The
Law Commission, Home Office
and Ministry of Justice have the
information on these cases.”

The Ministry of Justice has now
shared thisinformation with us.
ltincludes brief details of the 96
county court claimsissued by retailer
clients of RLP over the ten-year
period 2001-10. Ouranalysis of
these 96 claims shows that:

e Seventy-three of the claims
resulted in adefaultjudgment,
13 were admitted/settled, and
five could not be served on the
defendant. So, inrelationto
these 91 claims, it cannot be
said that the ‘legal concept’
was tested in court, let alone
approved, by ajudge. Just three
claims were fully defended and
wentto trial before ajudge,
butin each case the outcome
isgiven as ‘'unknown’. (Inthe
othertwo cases, the outcome
is unclear, and we await
clarification from RLP).

® Forty-eight (50 per cent) of the
claims were issued by just four
retailers: Boots; Arcadia Group;
Argos; and Sainsbury’s.

e Allbut25 of the claimswere
issued before 2007. No claims
wereissuedin 2002, 2003,

1. See: www.bbc.co.uk/blogs/watchdog/201 1/04/civil_recovery.html
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2004,2007 or 2009, and only
threein 2008.

e Ofthe 15caimsissuedin2001,
eleven (73 per cent) were for less
than £155. However, of the 81
claimsissuedsince 2001, none
was forless than £200, and only
five were for less than £500. Of
the 22 claimsissued since 2008
(of which 12 wereissued by
Boots), only three were for less
than £1,500, and the median
sum claimed was some £3,700.

Inshort, it would appear that less
than 0.02 per cent of the more than
600,000 demandsissued by RLP
since 2000 have resulted ina court
claim. Moreover, it would appear
thatveryfew, if any, of the 81 court
claimssince 2001 related to alleged
low-value shoplifting, and that
none related to a pre-set, fixed

sum demand of the sortissued to
Catherine.

Why do high-street retailers allow
their agents to extract money from
often vulnerable individuals with
seemingly hollow threats of court
action and escalating costs? The
available information suggests
that the practice recoversatiny
proportion - less than 0.2 per cent

- of the £4.4 billion annual cost

of crime to the retail sector, yet it
causes untold misery to hundreds if
not thousands of entirely innocent
shopperssuch as Catherine. Itis
time to bring such unfair practice to
anend.



The rehabilitation revolution -
will itwork?

examines proposals to tackle reoffending

Within weeks of taking office, the - placelocally through Probation homeless, having to sleep on friends
coalition Government'’s Justice Trusts and controversially the Green  sofas, and unemployed—his first
Secretary, Ken Clarke, bravely Paper proposes to open up the benefit payment having taken
promised arehabilitation revolution  market to a wide range of aboutamonthtosortout. He felt
in criminal justice policy which providers on the basis of paymentby  hissituation would lead to himfallin
would reduce both the prison results. with the wrong crowds.

population and the appalling re-

offending statisticsinEnglandand  Whilst the Green Paper ASouth London CAB sawasingle

Wales. The Ministry of Justicehave  recognises thathomelessnessand 43 yearold manwho had been
now outlinedtheirideasinaGreen  unemployment are majorissues for  released from prison in February
Paper, Breaking the cycle: effective  the offender population, it plays 2011. Hewasin a hostel for two
punishment, rehabilitation and down some of the key elements weeks, then he was told by his
sentencing of offenders. Butdothe  of exclusion thattrap offendersin ~ probation officer he would find
Government's proposalsstack up?  lives of crime and incarceration. Key himaccommodation which never
amongst theseis personal finance ~ materialised. He was living rough

We agree with much of the —having alegitimate sustainable without money or food; he had
Green Paper’s objectives for income with access to abank applied for jobseekers allowance
more proportionate approaches account, and the financial capability but needed an address. Hefounda
tosentencing, andtargeted skills to manage in ways that will suitable property to rent, but could
interventions to prevent re- sustain housing and employability,  notafford the depositorrentin
offending. In our 2007 report, access to training, and support advance. When he applied for a
Locked out, we highlighted some of = family relationships. Thereis no social fundloan hewas told that,
theissuesthatneedtobeaddressed mention inthe Green Paperofthe  ashehad not claimed benefit for
tosupport offenderstomanage finance gap that offenderstypically 26 weeks continuously, he would
their problems and re-integrate experience onrelease fromprison  notqualify. His probation officer
into the community. However, the  before formal support systems referred him to the local authority’s
Green Paper also exhibitsarigid startkickingin. Bureauxcontinue homeless persons unit, but they
cost-cuttingapproach, soitmaynot  to report cases where ex-offenders  told he was notin priority need for
achieveallitsetsouttodo. arein crisis situations duetolack of ~ rehousing. He then registered with
immediate support post-release the neighbouring local authority,
Pathways to particularly for short-termorremand but found it would take up to eight
rehabilitation prisoners. For example: weeks for his name to be entered

........................................................ onto the system to start bidding for
Thereisanotable shift of AHampshire CAB's clientwasin accommodation.

emphasis away fromthe previous ~ prison for month after pleading

Government’sapproachtodeliver  guiltytostealing. Hewasgivenone  We therefore arguedinour
strategiccommissioningplansfor ~ monthonremandand200hours’  response for a greater emphasis on
offender services on aregional basis. community service (unpaidwork). ~ offendersupportwork covering
Instead, anewintegrated modelis  Ashehadserved hismonthalready  housing, welfare benefits, debt,
proposed which putsemphasison  onremand, he was releasedstraight money advice andfinancial
requiring offenderstotackletheir ~ fromthe court. Consequently, he capability. Over the past twoyears,

criminal behavioursand causes such did not receive a travel voucher we have worked in partnership
asdrug and alcohol dependency. or any financial assistance which with the Revolving Doors Agency,
The new model should also be he should have received from the the Prison Reform Trust, Unlock
integrated with other support prison, or help fromthe probation ~ and the Money Advice Service
services. Commissioningwilltake ~ service. Hewasimmediately to push theseissues as central to
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successfulinterventions.! We have
also argued that advice services can
be integral to resettlement, and that
the provision of advice to prisoners
should be mandatory so all prisons
should have to offer confidential,
independent quality assured advice
which covers the whole range
oflegal, financial, housing and
personalissues.

If, as envisaged under the
Government'’s proposals, alcohol
and drug rehabilitation agencies
become the key or lead agenciesin
delivering offender support services,
we believe that there should be
partnership and subcontracting
arrangements putin place for
advice agencies to be able to work
alongside rehabilitation servicesin
prison and probation settings.

Prisons and sentencing

The Green Paper does not flinch
from controversial issues of prison,
punishmentand sentencing
reform. Prisons should be places

of hard work and punishment,

but should be reserved for more
serious offences. Offences which
currently incur short-term sentences
increasingly should be dealt with
through a rigorous and demanding
strict community sentence regime.
Finally, the Paper proposes more
prison diversion schemes to ensure
that offenders with mental health
problems get treatment.

Whilst the shift of emphasis to
community penalties and diversion
iswelcome, is the focus on hard
prison labour right? It suggests that
prisoners are a profitable source of
physical labour which could limit the
contribution of organisations that
work with prisoners, and reduce

the opportunities for prisoners
toengage in meaningful work,
training, skills based activity, or
volunteering, such as the successful
schemes run by some bureaux. In
our 2007 report we found that the
availability and diversity of personal
development and educational
coursesvaries considerably between
prisons. Overcrowding, frequent
prisoner transfers, safety, control
and under-activity, especially within
large male prison establishments,
arestill significant problems which
need to be tackled.

Restorative justice

Thereisalsoastrongemphasisin the
Green Paper on restorative justice
and reparation for victims. Akey
proposal is for more legal provisions
for offenders to financially
compensate victims for theimpact
of their crimes, alongside greater
use of fines. But, doesit really help

if offenders are pushed into debt,
due to excessive use of fines, bailiffs’
warrants and compensation orders,
which could subsequently lead to
reoffending? Restorative justice
initiativesin the community such
ascommunity courts (for example
North Liverpool Community Justice
Centre) and neighbourhood justice
panels have worked welland should
be encouraged, but they do need
resources to make themwork.
Finally the Green Paper proposes
that more cases should be dealt
with summarily by magistrates with
incentives for defendants to make
early guilty pleas.

A system on trial

Iltis too early to judge whether the
proposed rehabilitation revolution
is going to deliver. The Green

Paperis high level and often lacks a
detailed understanding of the socio-
economic issues, and the practical
problems faced both by offenders
and the agencies and organisations
that work with offenders. Much

of the detail and implementation
around new sentencing frameworks
and payment by result schemes

for rehabilitation services is yet to
come. However, there are big risks
to the Government's approach—
payment by results could prove to
be animpractical and financially
unsustainable model for offender
services, with an emphasis on
delivering to meet targets short-
term outcomes rather than
improving longer term outcomes.
Community based organisations
like Citizens Advice Bureaux

could find themselves excluded
when they have much to offerin
supporting ex-offenders, because
they cannot afford to provide
services on a payment by results
basis. Ex-offenders could continue
to find themselves unsupportedin
meeting their core needs such as
living costs. A big step-change like
this will also require a major input of
resources, which, given the current
economic situation, are unlikely to
be forthcoming.

Finally, as the Justice Secretary has
recently found to his cost, the political
debate over crime, prison and

public protection is highly emotive.
Clarity matters-good intentions
alone are notenough. These must
be balanced with what the public
legitimately expect for their justice.
Consequently the rehabilitation
revolution may yet unravel.

1. Hand to Mouth: Research report on the impact of poverty and financial exclusion on adults with multiple needs, Revolving Doors
Agency 2009, Bath and Edgar; Time is Money: Financial responsibility after prison, Prison Reform Trust and Unlock (sponsored by Friends
Provident) 2010; Improving the financial capability of offenders A quide for Citizens Advice Bureaux and others, Consumer Finance
Education Body (now the Money Advice Service), 2010
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Evidence reports published in the last six months

Give usabreak! (April2011) * Cashingin(March2011)

The CAB service's case for a Fair Employment CAB evidence on the problems of cold calling and
Agency charging up-front fees by credit brokers

Access forall(March2011)

Theimportance of inclusive services, which are

accessible to all users and potential users

Recent parliamentary briefings and responses to consultation papers

Ofgem consultation on automatically renewable HM Treasury —a new approach to financial
contracts (May) regulation: building a stronger regime (April)

Reform of regulation of insolvency practitioners—  HM Treasury consultation on simple financial
response to the Insolvency Service (May) products (March)

Equality Act 2010: The public sector Equality Duty -  HM Treasury and BIS consultation on reforming
Reducing Bureaucracy (April) the consumer credit regulatory regime (March)

DWP Call for evidence: Local support to replace EU consultation on Alternative Dispute Resolution

Community Care Grantsand Crisis Loans for living ~ (March)

expenses (April)
Response to Ministry of Justice on Breaking the

FSA consultation on product intervention (April) Cycle: Effective Punishment, Rehabilitation and
Sentencing of Offenders (March)

Ofgem consultation on warm home discount:

draft guidance to suppliers (April) A platform for the future - a Ministry of Justice
consultation on a unified courts and tribunals

Ofgem consultation on the smart metering spring  service (March)

package - addressing consumer protection issues

(April)

Join our mailing lists

If you would like your name added to our mailing lists to receive evidence and/or information about our
publications on any or all of the following topics please contact the Social Policy Department on 020 7833
7054 or email social.policy@citizensadvice.org.uk

evidence journal| Debtand consumer affairs| Employment| Health| Housing|
Immigration| Legal affairs| Social security/tax credits| Ruralissues| Tax|

To order publications
You can order all of these publications through our website at www.citizensadvice.org.uk
or by emailing Daniela Perdoni daniela.perdoni@citizensadvice.org.uk

Social Policy, Citizens Advice, 115 Pentonville Road, London N1 9LZ.

Citizens Advice is an operating name of The National Association of Citizens Advice Bureaux. WWW.citizensadyi ra.uk
Registered charity number 279057 SR ROl U

Evidence | Summer2011




