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Cheese for gardeners...

Lizzie Iron summarises the Citizens Advice 70th anniversary social policy impact
report, The Story of Influence

Citizens Advice celebrates

its 70th anniversary in 2009:

on September 4th, 1939, 200
bureaux-includingoneina
horse-box—opened their doors
to the war-time public, ready to

answer all queries on any subject.

From the beginning, it was clear
that the process of giving advice
created an invaluable bank of
evidence which could then be used
to challenge existing provisions,
and to change policies for the
better. Asearly as 1941, the stated
objectives of the service included:
‘to collect information on the kind
of problems...causing difficulty or
distress, and to bring [them] to the
notice of those who have power to
preventor solve them’.

Examples from the early years
include more clothing coupons for
pregnantwomen and increased
cheese rations for gardeners. With
the expansion of consumerism
inthe '50s, bureaux highlighted
the problems associated with hire
purchase and credit agreements,
submitting valuable evidence to
the 1959 Molony Committee.
Demographic changesin the '60s,
together with the impact of the
1957 rent act, led to a national
crisis of homelessness, and Citizens

Advice worked both locally and
nationally with the Ministry of
Housing to help relieve hardship,
resulting in acommitment from
Parliament to provide ‘relief in
certain circumstances’.

Social policy work took a further
leap forward inthe 1970s, when
bureaux started recording policy
issues on the first dedicated evidence
forms. Recognising the value of this
unique data-base, the Office of Fair
Trading funded the first ‘information
retrieval officer’ post, specifically to
analyse and use the material, while
the then National Association of
Citizens Advice Bureaux continued
to develop systems to support policy
work. The National Association
survived an investigation into its
activitiesin 1983, which suggested
thatit had become too political.
MPs of all parties defended the
service in parliamentary debates,
and the subsequent Lovelock
Review resulted in more funding
for the service. It also found that the
social policy aim was ‘proper and
useful’, and, furthermore, that the
service could be ‘open to criticism if
it did not undertake this work.’

Social policy remains a twin aim of
the Citizens Advice service, with
two dedicated teams of social

policy officers, using the data-base
of some 40,000 evidence forms
submitted by bureaux each year.

In 1945, Sir Wyndham Deedes,
Vice Chairman of the National
Council of Social Service, said: If
all the knowledge which resides in
amovement of this kind could be
made available for the purposes
of men who make legislation, we
have a force for the welfare and
well-being of mankind that is equal
tonone.” We do our best!

Lizzie Iron is head of welfare policy
Lizzie.iron@citizensadvice.org.uk
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Victorian values

Peter Tutton highlights the detriment caused by loans secured by bills of sale

The CABsservice hasbeen
campaigning for a fairer deal
for borrowers for many years. In
the 1950s, we highlighted the
problems faced by the lack of
protection for clients taking out
hire purchase (HP) agreements
—ourevidence and our lobbying
led toimprovementsinthe
protection for consumersin
arrears with HP payments.

In our 70th anniversary year, we

are concerned about the lack of
protection for people taking out
loans secured by bills of sale. A

bill of sale agreement effectively
passes over ownership of goods to
the creditor. Aslong as payments
are maintained, the borrower can
keep the goods. If the borrower
defaults, the creditor can repossess
the goods without a court order.
This type of lending is not new—the
legislation dates back to Victorian
times. In recent years, some lenders
providing credit to people with poor
credit records have resurrected this
type of lending, with cars or other
vehicles as the security. The Office
of Fair Trading (OFT) estimates that
33,000 bills of sale (BoS) agreements
were madein 2008". Although BoS
lending is relatively small scale, CAB
evidence highlights that consumers
enteringinto BoS agreements can
suffer severe detriment.

The cost of BoS
agreements

CAB evidence shows that credit
secured by bills of sale can be

expensive. Interest charges are
often verylarge in comparison to
the amountloaned, reflectedin
eye-watering APRs:

Worryingly, these APRs can be
higher than those charged by
doorstep lenders. Yet these loans
are given with security, are not very
short term (which caninflate the
APR) and do not seem to have the
same collection costs as home credit
products. As a result, borrowers'’
debt liability can become excessive,
even for relatively small loans.

Poor lending and
sales practices

BoS lenders offer high cost secured
credit to people who they know
represent a high credit risk. They
should therefore ensure that
borrowers clearly understand the
terms of the product before they
sign up toit, and that they can
afford the repayments. In some of
the cases we have seen, borrowers
have experienced unfair or
misleading sales practices:

1 Economic Narrative, Consumer White Paper, 2009

Debt collection
and enforcement
practices

The lack of protection for borrowers
against repossession drives bad
debt collection practices. Borrowers
experience aggressive collections
action, threats of repossession,
actual repossession and refusal to
negotiate repayments on relatively
low levels of arrears.
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Some lenders are compounding
the costs faced by some borrowers
by clamping their cars and then
demanding large release fees:

Problems with BoS debts do not
end with repossession of the

car. Lenders aggressively pursue
shortfalls after sale, including
enforcement of the debt against
the borrower’s home by way of a
charging order—asecond chance at
securing a previously secured debt!

Invalid security

Abill of sale provides valid security
fortheloanonlyifitis drawnupin

the legally prescribed manner and
registered with the High Court. CAB
advisers have, however, reported
cases where BoS lenders attempt
to enforce loans with invalid bills

of sale. We understand that some
BoS lenders have subsequently
amended future documentation,
but this has not apparently stopped
lenders from seeking to enforce
invalid agreements:

Third party buyers
Bureaux also report cases where
people have bought a second hand
car through private sale in good
faith. Some time later they are told
that the car was subject to a bill of
sale loan and therefore the lender
will be taking possession. Due to the
summary nature of BoS possession,
it seems to be almost impossible

for the new owner to dispute these
claims, as the lender’s agents simply
remove the car:

Conclusions

The problems we have outlined are
underpinned by the nature of bill

of sale security itself. The creditors’
unfettered right to repossess goods,
often following minor default,
creates asignificantand inherent
power imbalance between the
parties. This leaves the borrower
with no protection against harsh
debt collection practices. Essentially,
the bill of saleis a 19th century
commercial instrument that should
have no place ina 2 1st century mass
consumer credit market which is
based on principles of fair trading

as the Governmentwishes and
consumers demand.

Asaminimum, we believe that
the law should be amended to
ensure that creditors cannot take
possession of goods secured by bills
of sale without first getting a court
order. The court must take into
account the personal and financial
circumstances of the debtor and
should not order repossession of
the goods if the debtor can make
payments.

Peter Tuttonis a social policy
officer working on credit, debt and
homeownership.
Peter.tutton@citizensadvice.org.uk
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Consumer

Held toransom...

Susan Marks describes CAB clients’ experiences of the random charging regimes
and unchallenged practices of the businesses that make their money enforcing

private parking rules.

Consumers expectto be able
to park:in Great Britain, 76 per
cent of households regularly use
atleast one car’. Many shops,
local leisure and other services
provide convenient parking
facilities, which act as part of
theirsalesincentive. Parking
may also be provided as part
of the purchase agreement

by leaseholders of private
residential developments. This
parkingisnotin the public
domain, butis a provision on
private land. Making sure
thatthe parking benefits the
right people is not easy, and
many landowners outsource
the task of policing their
valuable parking spaces. The
enforcementtools of choice
are the clamp, the tow truck
and massive fines. In too many
cases, theright to monitor
private parking has proved to
be the equivalent of alicence to
print money.

It's easy for customers to
misinterpret parking signage, or
to underestimate the time they
will need to remain parked, but
clamping and towing puts vehicles
completely outside the control
of the car owners. Everything is
in place for ahuge imbalance of
power between the person who
parks and the attendantwho
clamps.

There is no requirement to provide
consumers with a mechanism to
challenge whatis seen as unfair

or disproportionate, and redress

is often only available through the
courts.

Therules and any rights on private
parking and parking penalties are
not familiar to the parking public,
and charges can be piled on charges
sothatany argument of unfairness
just resultsin more to pay.

2 Dept for Transport web site Transport Statistics Great Britain 2008 Households with regular use of car(s): 1951-2006
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Regulation

Sowhereistheregulatorinall this?
Whois the potential champion
ensuringfair play? Itis the Security

Industry Authority (SIA). They regulate
awide range of security sectors, such

as door supervision (bouncers) and
some CCTV activities,andin 2012
they will also take on supervision
of bailiffs. The SIA confirm on their
website that they ‘exist to manage
the licensing of the private security
industry assetoutin the Private

Security Industry Act2001. They add

that their mission is 'to regulate the

private security industry effectively; to
reduce criminality, raise standards and

recognise quality service.” SIA license
individualsinwhatis called ‘the

vehicle immobilisation sector’ and the

Home Office has recently consulted?
on extending this licensing regime
tothe businesses thatemploy the
licensed individuals who clamp, tow
and collect thefines.

Citizens Advice is concerned that
the SIA is not making best use of
their regulatory powers to protect
consumers. The Regulatory,
Enforcement & Sanctions (RES)
Act 2008 includes the SIAin alist
of regulators that can potentially
use awide range of tools to tackle
the problems, including fixed
monetary penalties and stop
notices. To gain access to these
tools, SIAneedtoapplyandgain a
ministerial order conferring them.
SIA has to show they are a good
regulator, and the bonusiis that,
under the RES Act, there is also
provision for restorative justice asa

sanction. So, for example, with RES

powers, SIA could require vehicle
immobiliser businesses to repay
fees to consumers where those

fees were taken in breach of licence

conditions.

The Office of Fair Trading (OFT) and

local Trading Standards Services
can use the new 2008 Consumer
Protection from Unfair Trading
Regulations (CPRs) to tackle unfair
trading. Thisincludes where
abusiness fails to provide the
information consumers need to
know—inthis case, information
which will help drivers decide
whether to park and whether to
pay the fines charged. Bureaux
report cases of poor or obscure

signage and lack of full information

about parking rules, such aswhen
clamping will be used and timings
and added charges for towing and
post-towing vehicle storage. CPRs
also prohibit aggressive practices,
such as threatening demands for
payment.

Businesses which breach CPRs can
be requested —then required—to

undertake improvements, or, where
proportionate, prosecuted. The OFT
can also apply for RES enforcement

tools, soif the SIA and the OFT
joined forces, they could use

restorative justice where businesses
in the vehicle immaobilisation sector

were unfair.

Even without these newand
innovative regulatory powers,

SIA could develop the licence
conditions that are the bread and
butter of their regulatory role. Vital
elements for licensing could be
applied to vehicle immobilisation

businesses (and, in due course, to
bailiffs). The licence regime needs to
include these key elements:

Businesses should be licensed, as
well asindividuals .

SIA should undertake end-
to-end regulation. It should
setlicence conditions, grant
and repeal licences and take
enforcement action to stop
breaches of the conditions.

Licence conditions need to spell
out the consumer protection
objective they are designed

to achieve, forexample
proportionate fees for release
from parking immaobilisation.

Afacility should be in place for
SIAto add new general licence
conditions to tackle emerging
consumer detriment, as well
as provision for individual
licences to incorporate specific
conditions which, if breached,
trigger loss of the licence.

An alternative dispute resolution
(ADR) provision should be set
up to adjudicate on consumer
complaints. Thisshould be
independent of SIA, mirroring
the relationship between

the Financial Ombudsman
Service (FOS) and the Financial
Services Authority (FSA) and
OFT in the credit sector. Licence
conditions, general consumer
protection law, and what is fair
and reasonable should all be
within scope for consideration
inreaching ADR decisions. ADR
findings should be published to
inform SIA, the general public,
businesses, advisers and the
wider enforcement community
aboutwhatisand whatis not
acceptable.

Susan Marks is a social policy
officer working on consumer issues
Susan.marks@citizensadvice.org.uk

3 Licensing of vehicle immobilisation businesses —a consultation paper. Home Office. 30 April 2009.
. _________________________________________________________________________________________________________________________________________________________|

Evidence | Autumn 2009

5



The oldestsin

Richard Dunstan reports that the public spending crunch has started, and its first

victims are asylum seekers

In early June, the Home Office
quietly laid Regulations to
abolish the higherrate of
support forsingle asylum
seekersaged 25 and over.
Currently, single asylum seekers
aged 18to 24 receive £33.19
per week, but those aged 25
and over receive £42.16. Under
the Regulations, from 6 July
the lower rate forthose aged
18to 24 willincrease by 5.2 per
cent, inline with the Consumer
Price Index (CPI) for September
2008, to £35.13. However,

from 5 October, single asylum
seekersaged 25 or over will
alsoreceive this lower rate of
support. In addition—and unlike
the supportrate for children
and adult couples—the support
rate for lone parents will not be
increased in line with the CPI, so
will remain at £42.16.

If the rate for lone parents and
single adultsaged 25 and over
had increased in line with the CPI,
they would all now be receiving
£44.35. So, for older adult asylum
seekers, the abolition of the higher
rate representsa 21 per cent cut,
of £9.22 per week, and leaves
them with just £5 a day to buy
food, toiletries, clothes and other
essentials.

There was no consultation onthe
abolition of the higher rate for those
aged 25 and over, or the freeze
forlone parents, and stakeholders
such as Citizens Advice were only
informed by a letter sent out by

the UKBA on 6 July, the date the

Regulations came into force —that
is, only when it was too late for
stakeholder organisations to urge
Members of Parliament to oppose
the measures. In this letter, and

in an Explanatory Memorandum
accompanying the Regulations, the
UKBA justifies the move by noting
that the “existing support structure
was modelled in 1999 on that
used by the Department for Work
and Pensions (DWP) forincome
support. This system distinguishes
between persons aged under

and over 25. Given that all asylum
applicants have access to rent-
free accommodation with utilities
included, we do not consider

that the essential living needs of
supported asylum seekers change
on the 25th birthday”.

Since the introduction of income
supportin 1988, single people
under the age of 25 have indeed
received a lower rate of income
support. But the then Government’s
justification for this lower rate was
that “people who are young should
be expected to live off a lesser
amount of money than people who
are alittle older.”# Thatis, the rate
for 18to 24 year olds is a reduction
fromthe standardrate. At that time,
the Labour opposition described the
age distinction as “intolerable” and
predicted thatit “cannot survive
indefinitely.”

Not only has it survived for some
twenty years—twelve of them
under a Labour Government
—but the argument has now

4 Michael Portillo MP, House of Commons, 12 January 1988
5 Robin Cook MP, House of Commons, 12 January 1988
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beenturned onits head to justify
reducing the support rate for
olderasylum seekers. The fact
that asylum seekers receive
“rent-free accommodation with
utilitiesincluded” isirrelevant, as
asylum support rates are already
substantially reduced from the
income support rates for this very
reason. The true reason for the cut
insupportis perhaps revealedin
the Explanatory Memorandum’s
comment that “[t]hisis a politically
important change in terms of
support provision provided to
asylum seekers, but there will be
little publicinterest in the policy,
interest coming primarily from
those organisations concerned with
the welfare of asylum seekers”.

In other words, the first victims of
the public spending crunch are
those forwhom the Government
deems the public to have least
sympathy. But all those who depend
on public services should heed the
historical warning of Pastor Martin
Nieméller: if we don’t speak out
when they target asylum seekers,
who will speak out when they
targetus?

Richard Dunstanis a social policy
officer working on immigration,
asylum and employmentissues
Richard.dunstan@citizensadvice.
org.uk
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Backdating pain

Liz Phelps reviews the impact of the benefit backdating cuts as the DWP considers

taking these still further

Itisnow ayearsince the DWP
announced its decision to
proceed with reductions to

the 12 month backdating
period for housing benefit,
council tax benefitand pension
credit, despite a highly critical
report from the Social Security
Advisory Committee which
recommended that the cuts
should notgo ahead. The only
concession made by DWP was
that backdating for working
age claimants would initially be
reduced tosixmonths rather
thanthree, with aview to
moving to athree month period
atalaterstage afterareview at
the end of 2009.

Over the past year bureaux have
been monitoring the impact of the
backdating cuts, and itis clear from
the evidence that they have resulted
inincreased hardship, indebtedness
and even homelessness amongst
claimants whose personal
circumstances meant that they had
good cause for making a late claim.

AWest Midlands CAB saw a young

In contrast, bureau evidence
from the period before the cuts
were introduced shows how the
backdating provisions could be

crucial in preventing homelessness.

Citizens Advice has submitted
evidence to the DWPreview, and
many bureaux took partin the DWP’s
on-line questionnaire to monitor

the changes. We believe that this
evidence makes it clear that further
cutsshould not go ahead and that
thereisastrong case for re-instating
the 12 month backdating provision.

The backdating rules do no more
than help ensure that claimants
receive the full benefit to which
they were entitled. As such they
play animportant roleinimproving
take-up. We hope that the new
Secretary of State, Yvette Cooper,
will take a fresh approach to the
issue and —with her background as
housing minister—will recognise the
potential for backdating to make a
vital contribution to keeping people
in theirhomes.

LizPhelps is asocial policy officer
working on housing issues.
Liz.phelps@citizensadvice.org.uk
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Understanding the Costs of
Compliance of Benefits and Tax Credits

Fran Bennett considers the case for taking the ‘costs of compliance’ for claimants of
benefits and tax credits into account when policy changes are under consideration.

Itisclear that costsareincurred
by claimants of benefitsand
tax credits. Time, money and
psychological costs atleast are
likely to beinvolved, atvarious
stages of the claim. These can
be seen as‘compliance costs’ if
they would not be incurred if
the benefit or tax credit being
claimed did not exist.® At the
moment, such costs are not
usually measured, or taken into
account when policy changes
are proposed. Arecentreport,
which made extensive use of
evidence from Citizens Advice
Bureaux, made the case for
doingso.

We hear a lot about the "burdens on
business’ imposed by regulations,
and there are methods of costing
these. There have also been

studies of the ‘costs of compliance’
involved in paying tax—including
costing the time it takes tofillin a
self-assessment form, and how
muchis paid to an accountant.
There is now a cross-Europe team
of civil servants working on the
issue of what it costs citizens to fulfil
government requirements (see
www.whatarelief.eu).

More generally, in the UK,
government departments are
advised to use cost-benefit analysis
to assess the monetary value of

all the effects of policy changes.
However, in practice thisis not
always done, and —despite the
recent policy emphasis on benefit

simplification —attempts to
examine and cost the steps involved
in the process of finding out about
and claiming benefits and tax
credits are only just beginning.

Would it be possible to calculate
whether policy changes would
increase or decrease the ‘costs of
compliance’ for claimants, and if

50 by how much? To answer this
guestion, the first requirement
would be to know more about the
nature and scope of these costs. The
project described here was a scoping
study tomake astartonsuchan
investigation. We were helped

by many advisers, from Bureaux

and elsewhere, who took partin
discussions and sentin case studies.

Nature of costs

The study explored the compliance
costsincurred by claimants of
benefits and tax credits, including
time, money and psychological
costs. Each stage of the claiming
process was examined to see what
costs were commonly involved.
Inaddition, experiences such as
things going wrong, getting advice,
or challenging a decision—which
do notoccurin every ‘customer
journey’ —were included. We did
not set out to measure any of these
costs at this stage, but to map their
nature andrange. In addition, we
asked advisers to focus on those
costs which claimants find most
burdensome.

Time may be spent on, forexample,
travelling, making telephone calls,
using theinternet, filling in forms,
going tointerviews and ‘signing
on’. Money costs could also include
travelling, making telephone calls
and using the internet, as well as
posting documents—although
sometimes there is a trade-off
between time and money costs.

In addition, money costs could be
caused by problems in claiming or
renewing claims, and by delays in
payments. In other words, whatever
the cause of the compliance cost,
we argued that it should be included
if it affects claimants.

6 The use of ‘compliance’ here is therefore wider than the narrow meaning of being ‘compliant’, meaning keeping within the law,
though clearly some of the things which claimants have to do (e.g. in order to establish identity) are required by the authorities in part

in order to prevent fraud.
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Psychological costs caninclude
stress and worry, stigma and shame,
intrusion into privacy and feelings

of frustration or lack of control.
Although advisers may often focus
on problems caused by delivery and/
or by administrative error in particular,
the design of benefits and tax credits
isalso crucial. This s particularly true
of psychological costs, which can

be much higher with somekinds

of benefits or tax credits—such as
thoseinvolving having to say how
little money you have (means-tested
payments), or how little you cando
(disability benefits).

Conditionality can also have
psychological costs. The burdens
of conditionality have tended to
increase for many claimantsin
recent years. The report argues
that the ‘compliance costs’ of
conditionality should be included,
although any advantages gained
from fulfilling conditions should in
principle be offset against them.

The study also investigated which
groups might have higher costs.
These include groups with frequent
changes of circumstances, and

the more vulnerable —those with
identity orimmigration issues,
orwith literacy and numeracy
difficulties, for example. Advisers
are likely to see many of these more
complex and costly cases.

Lessons

If the purpose of studying the
costs of compliance for benefits
and tax credits claimantsis to
assess whether they are likely to
change because of a new policy,
these costs need to be measured.
Oneimportant lesson from this
research is the wide range of costs

incurred by claimants. It would

not be helpful to use an average
cost even for all the claimants of
one specific benefit, leaving aside
the huge number of benefits and
tax credits. Otherissues included
whether the costs of intermediaries
should be taken into account.
Perhaps the costsincurred by
advice agencies themselves should
not be included. What about a
claimant’s family —including their
partnerin particular, given that joint
jobseeker’s allowance claims and
jointly owned tax credits have now
been introduced?

We also concluded that the
perceptions and priorities of
claimants themselves should be
seen as central. The Netherlandsis a
leader in monitoring and reducing
the burdens on citizens imposed

by government regulations, and its
research has shown that one hour
of time spent fulfilling obligations

is not equivalent to another hour.
Thereis ‘good time’ and ‘bad time”;
and which of these a particular hour
is may depend in part, forexample,
on whetheryou knowwhois
dealing with your case and when
you will get a decision. Taking all
these and other issues into account,
the report discusses the pros and
cons of different measurement
methods, and concludes that the
method(s) chosen —large-scale
survey, the ‘standard cost model’
often used to measure ‘burdens on
business’, or qualitative research
—willvary depending on the aims
being pursued by policy makers.

Current policy changes and costing
experimentsin the UK are largely
moving in a helpful direction. Over
the course of the project, the ‘costs
of compliance’ for claimants moved
higher up the political agenda, even
if this label was not used explicitly:
Sue Royston (on secondment to

the Department for Work and
Pensions from Ripon CAB) ensured
that claimants’ experiences were
atthe heart of the DWP’s Benefits
Simplification programme; ‘Tell

Us Once’—which reduces the
number of organisations to which
aclaimanthastoreportachangein
circumstances—was set up as a pilot
scheme; HM Revenue and Customs
embarked on a ‘Total Cost to Serve’
exercise, to estimate the costs—to
bothitself and its ‘customers’ — of
the interactions it has with them.
The DWPis also conducting a survey
of recent jobseeker’s allowance
claimants, to investigate the costs
they incurredin claiming.

The policy emphasisis often on
identifying and reducing ‘avoidable
contact’, rather than the costs of
compliance to citizens or claimants.
There are currently few initiatives
which involve attempts to measure
such costs accurately. We hope
that the scoping study described

in this article will help to inform the
debates about how best to measure
claimants’ costs of compliance,

and strengthen the case for taking
them into account when policy

or operational changes are being
considered. We are very grateful

to all the advisers from Bureaux,
and others, who shared their
experiences and views with us
during the course of the study.

Resulting from a scoping study funded
by the Nuffield Foundation, the report
Understanding the Compliance Costs
of Benefits and Tax Credits was written
by Fran Bennett, Mike Brewer and
Jonathan Shaw, and was published

by the Institute for Fiscal Studlies

inJuly 2009. See www.ifs.org.uk/
publications/4558.

Fran Bennettis a senior research
fellow at the Department of Social
Policy and Social Work, University
of Oxford
fran.bennett@socres.ox.ac.uk
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Essential Services

Cashingin

Tony Herbert draws attention to banks’ ‘right of set-off’, highlighting the devastating
effect it can have on CAB clients and argues that this practice should be outlawed

Was the client a victim of fraud?
Had her former partner cleaned
out her bank account? No. The
culprit was the client’s bank which
had helped itself to the client’s child
benefit payments to pay off an
outstanding payment on her credit
card, giving the client no notice and
failing to leave her with money to
meet her child’s most basic needs.

Right of set-off -
whatis it?

The actions of the bank in this case
were notillegal. The bank was
simply exercising its ‘right of set-
off’. Where this ‘right’ originated is
not clear, but it now forms part of
banking practice and means that
banks have sweeping powers to
‘combine’ the accounts held by a
customer where these are held with
the same bank. This meansthata
bank can transfer money froman
accountthatisin creditin order to
make payments due on another
account.

According to the Financial
Ombudsman Service (FOS),

this right does not have to be
mentioned to customersin the
Terms and Conditions when
opening any bank account. Nor is
there any expectation that a bank
should warn aclient thatitis about
toenactitsright of set-off. ”

The Banking Code (avoluntary
code which sets standards of good
banking practice) is silent about the
right of set-off, although it does
commit subscribers to a number
of overarching principles which
should apply in this area—for
example to treat customers “fairly
and reasonably” and to “consider
all cases of financial difficulty
sympathetically and positively”.

The practice is covered, however,
inthe Guidance for Subscribers
which underpins the Banking Code.
This states that: “the subscriber
should acknowledge thatincome
should only be used to repay ‘non-
priority’ debts once provision has
been made forany ‘priority’ debts.
The subscriber should leave the
customer with sufficient money for
reasonable day-to-day expenses,
taking into accountindividual
circumstances.” ®

Impact on clients

Itis helpful that the Banking Code
Guidance provides some guidelines
about how the right of set-off
should be used. Unfortunately,
cases reported by bureaux reveal

that these can beignored, with
money from clients’ bank accounts
being used to pay off non-priority
debts (e.qg. credit cards or loans) at
the expense of priority debts (e.g.
rent or mortgage payments):

7 Banking: firms' right of ‘set off’, Financial Ombudsman Service, Ombudsman News Issue 40. September/October 2004
8 The Banking Code -Guidance for subscribers, Banking Code Standards Board, March 2008, p.47
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money advisers’ work, which aims
tohelp peopleinfinancial difficulties

tofind sustainable solutions to their

debt problems. More sweeping reform is required.
We hoped that thiswould be

What'smore, in unilaterallyusing ~ achieved as part of the fundamental

the right of set-off, banks place changesin the regulation of retail

themselves at the head of the queue banking, which will be taken over
of creditors and help themselvesto by the Financial Services Authority
money owed, which contravenes  (FSA)in November 2009. However,
the widely accepted principle of like the Banking Code (which it
money advice, that all creditors will replace), the FSA's Banking
should be treated fairlyandthata  Conduct of Business Sourcebook
debtor’s available income be shared (BCOBS) does not mention the right
outon an equitable basis. of set-off, though it does provide
guidance that “a firm should deal
fairly with a banking customer
The need for reform whom it has reason to believeisin

........................................................ /ROM It s reason &
We have previously called on banks financial difficulty”.

to comply with their commitment to
the Banking Code and its associated
guidance. That meansonly using
their right of set-off where they are
certain that the customer can pay

off priority debts, and leaving them
with sufficient money for day to day
expenses. \We have passed evidence
tothe Banking Code Standards
Board (BCSB)involving failingsin
thisareaand were pleased thatin
March 2009 the BCSB sentawarning
tobanks using the right of set-off
inappropriately. Yet bureaux continue
toreport cases where the guidelines
seem to have beenignored:

To supplement the high-level
principles contained in BCOBS

the British Bankers’ Association
(BBA) and the Building Societies
Association (BSA) are currently
developing industry guidance. We
are yet to be consulted onthissoare
unsure whether the right of set-off
will feature. Atafundamental level,
however, we wonder about the
value of such guidance in relation
to theright of set-off, as previous
guidance from the regulator has
been ignored by banks. We also
have serious misgivings over the
ability of banks to determine
whether someone has paid off
their priority debts or to calculate
how much is reasonable to allow
their customers for essential daily
expenses. If the right of set-off
cannot be exercised responsibly,
then we believe fervently that it
should not be used at all —serious
consideration must therefore be
given toimposing an outright ban
ontheright of set-off.

This practice is not widespread, but
it seems to be increasing, with the
number of reported cases rising by
more than 20 per centin each of the
last two years. Data shows that over
50 per cent of bank customers have
multiple accounts with the same
bank?®, while recent and significant
consolidation within the banking
sector would also suggest that this
rising trend may continue —for
example, the merger between
Lloydsand HBOS has resulted in the
new company possessing 33 per
centof all current accounts'®

Wider impact

We're not arguing that people should
not pay off their debts, but banks’

use of the right of set-off undermines

Tony Herbertis asocial policy
officer working on essential
services issues
Tony.herbert@citizensadvice.org.uk

9 Personal currentaccounts in the UK - An OFT market study, July 2008, p.19
10 ibid, p.25
11 Banking Conduct of Business Sourcebook, FSA, Para’5.1.4 G
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Evidence to the DH review of age discrimination

Evidence reports published in in the health system (July)

the |aSt SiX months Citizens Advice's views for DWP on the review

Supporting Justice (free, June 2009)
The case for publicly funded legal representation
before the Asylum Support Tribunal

Out of Order (free, June 2009)
CAB evidence on the use of charging orders and
orders for salein debt collection

Hung UP (Leeds CAB, free, June 2009)
The cost of calling government from a mobile
phone

of the standard interest rate (SMI) (July)

Citizens Advice's views for the Ministry of
Justice onlimitation periods and debt recovery
(July)

Response to Home Office consultation on
licensing vehicle clamping businesses (July)

Response on DWP proposals to end excess
payments of Local Housing Allowance (July)

Response to UK consultation on European
Commission Proposal for an Equal Treatment
Directive (Aug)

Recent briefings and
responses to consultation
papers June — August 2009

Response to SSAC consultation on JSA skills
training conditionality pilot regulations (Aug)

Submission to CLG consultation on private
rented sector review (Aug)

Response to Welsh Assembly Government on
National Energy Efficiency and Savings Plan
(June)

Response to National Assembly for Wales
consultation on the proposed Social Care
Charges (Wales) Measure (Aug)

Response to OFT's financial services strategy
(June)
Mixed Sources

Product group from well-managed
forests, controlled sources and
recycled wood or fiber

www.fsc.org Cert no. TT-COC-002480
© 1996 Forest Stewardship Council

Response to BIS consultation onimplementation
of the Consumer Credit Directive (June)

Citizens Advice's views for the FSA on their
mortgage market review (July)

Join our mailing lists

If you would like your name added to our mailing lists to receive evidence and/or information about our
publications on any or all of the following topics please contact the Social Policy Department on 020 7833
7054 oremail social.policy@citizensadvice.org.uk
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Immigration| Legal affairs| Social security/tax credits| Ruralissues| Tax|
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You can order all of these publications through our website at www.citizensadvice.org.uk
or by emailing Daniela Perdoni at daniela.perdoni@citizensadvice.org.uk

When ordering evidence reports for which there is a charge, please send us a cheque made payable to
‘Citizens Advice’ and send order with payment to Social Policy, Citizens Advice, 115 Pentonville Road,
LondonN19LZ.
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